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In  regard  to  the  public  schools,  the  General  Assembly 
kicked  off  its  1983  session  with  a  report  that  presented 
three  major  proposals  by  its  Select  Committee  to  Study 
the  Department  of  Public  Education:  S  395  called  for  an 
appointed  Superintendent  of  Public  Instruction;  S  396 
would  have  substantially  altered  the  school  finance  roles 
of  the  state  and  local  school  systems;  and  S  397  would  have 
instituted  a  merit  pay  system.  The  proposals  stirred  up 
debate,  but  they  did  not  pass. 

Indeed,  the  legislature  did  not  enact  any  changes  in  the 
field  of  education  as  sweeping  as  either  the  Select  Com- 
mittee's proposals  or  the  1981  recodification  of  the  public 
school  laws.  Nevertheless,  public  education  garnered  con- 
siderable attention  and  generated  significant  legislation 
about  some  issues. 

In  elementary  and  secondary  education,  the  General 
Assembly  (1)  made  numerous  changes  in  the  law  govern- 
ing tenure  for  teachers  and  principals;  (2)  gave  teachers 
a  duty-free  period;  (3)  changed  the  rules  for  annual  vaca- 
tion leave  for  education  personnel;  (4)  required  local  school 
boards  to  conduct  a  single  annual  audit  of  state  funds;  (5) 
offered  relief  to  the  schools'  capital  needs  by  authorizing 
counties  to  increase  local  sales  and  use  taxes;  and  (6) 

(continued  on  page  8) 
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As  Research  Subjects: 
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FROM  TIME  TO  TIME  (quite  frequently  in  some  loca- 
tions) school  administrators  may  be  asked  to  let  a  research- 
er conduct  his  or  her  experiment  within  the  school  system 
using  students  as  subjects.  In  deciding  whether  to  grant 
permission,  superintendents  and  principals  often  operate 
without  the  guidance  of  written  school  board  policy.  This 
article  will  (1)  suggest  that,  because  such  requests  raise 
important  issues  of  educational  policy,  school  boards  should 
establish  system-wide  standards  forjudging  research  pro- 
posals, and  (2)  make  suggestions  on  the  content  of  such 
policies. 

Two  examples  may  illustrate  the  difficulties  that  school- 
approved  research  can  present.  The  first  incident  took  place 
in  Chapel  Hill,  North  Carolina,  in  1978.  One  day  the  front 
page  of  the  local  newspaper  carried  a  story  entitled  "Adoles- 
cent Sex  Survey  Raises  Questions,"'  describing  a  project 
funded  by  the  Department  of  Health,  Education  and 
Welfare  and  directed  by  a  faculty  member  at  the  Univer- 
sity of  North  Carolina  at  Chapel  Hill. 

The  research,  as  originally  designed  and  as  approved 
by  the  university's  Institutional  Review  Board  (IRB),  sought 
information  from  junior  and  senior  high  school  students 


The  author  is  an  Institute  faculty  member  whose  fields  have  included  school 
law.  For  a  more  extensive  treatment  of  research  on  children,  see  her  article 
entitled  Experimentation  in  the  Classroom:  Use  of  Public  School  Students 
As  Research  Subjects,"  12  J.  Law  &  Educ.  347-78  (1983). 

I.  Chapel  Hill  (N.C.)  Newspaper.  May  1,  1978,  p.  1. 
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about  their  sexual  behavior  and  attitudes,  their  experience 
with  menstruation  and  pregnancy,  and  their  assessment  of 
their  own  physical  maturity,  including  their  sex  organs.  One 
hundred  of  the  students  who  answered  the  written  ques- 
tions were  to  be  asked  to  consent  to  a  physical  examina- 
tion at  school  at  a  later  date  to  enable  a  physician  to  deter- 
mine whether  the  students'  assessment  of  their  breast  or 
male  genital  development  matched  reality.  From  the  study 
the  researcher  apparently  hoped  to  be  able  to  identify  the 
forces  that  "propel  or  deter  adolescents  into  sexual  activity." 
He  encouraged  parents  to  consent  to  their  child's  participa- 
tion by  stating  that  the  results  "could  be  used  to  prevent 
the  unfavorable  consequences  which  are  associated  with 
unwanted  pregnancies."^ 

Once  the  study  became  public  knowledge,  objections 
were  raised— though  Chapel  Hill  is  a  "liberal"  community. 
The  high  school  PTSA  president,  a  pediatrician,  expressed 
a  fear  that  the  questionnaire  first  proposed,  which  asked 
students  to  estimate  how  the  size  of  their  breasts  or  penis 
compared  with  those  of  peers,  might  produce  feelings  of 
inferiority.  A  further  concern,  according  to  the  newspaper, 
was  whether  parents'  and  students'  consent  for  the  physical 
exam  would  truly  be  informed  consent.  The  form  seek- 
ing participation  in  the  initial  (questionnaire)  phase  of  the 
study  did  not  explain  the  second  (physical  examination) 
phase.  It  merely  noted,  "We  may  request  10  minutes  more 
time  from  your  child  for  the  study  at  a  later  date."  The 
news  story  detailed  a  debate  between  the  researcher  and 
the  university's  IRB  as  to  how  fully  he  must  explain  his 
intentions  to  parents  and  students  at  the  second  stage.  The 
IRB  originally  requested  a  consent  form  for  the  physical 
examination  that  stated  that  a  doctor  would  check  the  stu- 
dent's eyes,  ears,  nose,  throat,  thyroid,  lymph  nodes,  heart, 
and  lungs  and  make  a  "manual  check  of  female  breast  for 
development"  and  "manual  check  of  testes  for  develop- 
ment." The  researcher  asked  the  IRB  to  reconsider  and 
approve  instead  a  consent  form  describing  the  examina- 
tion merely  as  one  to  "assess  the  aspects  of  physical 
development  and  make  ratings  for  the  purpose  of  the 
research  project."  He  sought  permission  to  delete  the 
reference  to  breasts  and  testes  for  fear  that  "by  deliberately 
singling  these  items  out  in  the  consent  form,  we  are  call- 
ing attention  to  the  items  out  of  context,  and  unduly  in- 
viting parental  anxiety  responses'— a  situation  he  con- 
sidered "nearly  certain  to  reduce  parental  acceptance  rates 


without  serving  any  worthy  purpose."  On  reconsideration 
the  IRB  did  approve  a  less  informative  consent  form  thai 
the  original  one  that  named  body  parts  to  be  examined 
Had  the  study  continued  in  that  community,'  parents  wouk 
have  been  asked  to  consent  to  a  physical  examination  ^ 
their  children  described  only  as  an  examination  "to  i 
the  aspects  of  pubertal  development  and  make  ratings  foi 
the  purpose  of  the  research  project."" 

The  second  experiment,  involving  kindergarten  childrenj 
was  described  by  the  researcher  who  conducted  it  and  latei 
found  himself  troubled  by  the  experience.  In  preparation 
for  drawing  up  ethical  guidelines  on  human  experimenta- 
tion in  1972,  the  American  Psychological  Association  in- 
vited its  members  to  report  ethically  troubling  research 
they  knew  of  or  had  participated  in.  Respondir 
anonymously,  an  Association  member  described  a  project 
in  which  kindergarteners  were  asked  to  perform  a  simple 
motor  task  and  then  told,  falsely,  that  they  were  perform- 
ing it  badly.  In  his  words: 

The  children  generally  reached  maximum  performance 
in  about  three  minutes  and  were  told  that  they  were  not  do- 
ing well.  Since  the  time  for  each  pair  [of  children]  was  six 
minutes,  a  great  number  of  kindergarten  children  who  were 
trying  their  very  best  were  scolded  for  three  minutes.  Their 
anxiety  was  quite  pronounced. 

We  ran  the  subjects  as  described,  and  lavishly  praisedl 
the  children  after  the  ordeal,  explaining  that  we  were  1 
ing.  Most  seemed  to  understand  and  were  relieved,  but 
while  the  condition  was  being  run  I  had  my  doubts  about 
whether  it  was  ethical  to  subject  children  to  psychological 
torment.' 

These  examples  suggest  two  questions.   First,   how 
unusual  is  this  kind  of  research  and,  second,  how  can 
policy-makers  deal  most  effectively  with  the  problems  it 
may  create  for  school  officials,  parents,  students,  and,, 
researchers? 

i 


3.  The  principal  researcher  has  informed  the  author  that  the  study  has 
continued  elsewhere,  though  not  under  a  school  district's  auspices,  and  i 
still  funded.  He  also  states  that  at  the  time  of  the  Chapel  Hill  study  he  con- 
sulted other  pediatricians,  none  of  whom  expressed  the  misgivings  of  the 
PTSA  president.  Letter  of  the  principal  researcher  to  Anne  M.  Dellinger, 
University  of  North  Carolina  at  Chapel  Hill,  December  30,  1982. 

4.  Minutes  of  the  Institutional  Review  Board  on  Research  Involving  Human 
Subjects,  School  of  Public  Health,  The  University  of  North  Carolina  at  Chapel 
Hill,  Chapel  Hill,  N.C..  April  18,  1978  (unpublished). 

5.  Ethical  Principles  in  the  Conduct  of  Research  with  Human  Par- 
ticipants (hereafter.  Ethical  Principles),  American  Psychological  Associa- 
tion, Washington,  D.C.    (adopted  December  1972),  p.  81. 
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No  data  are  available  on  what  portion  of  school  research 
roposals  raises  controversial  or  ethically  troublesome 
isues.  In  fact,  it  is  impossible  even  to  measure  accurate- 
{  the  extent  of  school-based  research  performed  or  re- 
uested.  However,  certain  facts  suggest  that  research  is 
jgularly  performed  in  certain  schools  and  at  least  occa- 
ionally  in  others.  First,  there  is  the  existence  of  the 
ssociations  of  researchers:  the  American  Psychological 
association  (whose  member  performed  the  kindergarten 
;olding  research  above)  and,  more  specifically,  the  Society 
)r  Research  in  Child  Development  and  the  American 
ducational  Research  Association,  which  has  a  member- 
lip  of  40,000.  Presumably  some  portion  of  these  research- 
rs,  particularly  members  of  the  latter  groups,  work  from 
me  to  time  in  schools. 

Students  and  faculty  in  schools  of  education  constitute 
nother  source  of  requests  for  access  to  the  school  popula- 
on,  since  performance  of  an  educational  research  pro- 
;ct  or  experiment  is  frequently  required  for  a  graduate 
egree  in  education.  In  North  Carolina  a  group  of  super- 
itendents  and  school  attorneys  representing  80  school  units 
/ere  asked  whether  their  systems  received  requests  for 
chool  research.  Representatives  of  24  units  reported 
sceiving  at  least  one  request  a  year.  Nearly  all  of  the  re- 
uests  were  received  in  districts  located  near  a  school  of 
ducation.  For  instance,  the  district  surrounding  East 
:arolina  University  reported  100-300  requests  annually, 
nd  the  superintendent  of  the  district  near  Appalachian 
;tate  University  stated  that  "hardly  a  week  goes  by  without 

request."*  A  third  district  receives  an  annual  payment 
f  over  $10,000  from  the  local  university's  school  of  educa- 
ion  to  compensate  for  the  inconvenience  of  participation 
n  research.^ 

State  education  agencies  may  also  perform  a  research 
unction,  and  occasionally  it  is  an  intrusive  one.  Some  years 
go,  for  example,  the  North  Carolina  Department  of  Public 
nstruction  undertook  an  assessment  of  the  health,  in- 
luding  mental  health,  of  the  state's  sixth-  and  ninth- 
;raders.  Students  were  asked  whether  they  were  ashamed 
if  themselves  and  their  families,  found  it  difficult  to  make 
riends,  felt  that  their  parents  loved  them,  would  prefer 
0  be  another  sex— and  similar  gauges  of  self-image.  The 
tudy  provoked  considerable  adverse  comment.' 


6.  The  number  of  requests  does  not.  of  course,  always  indicate  the  number 
pf  experiments  performed.  One  North  Carohna  sch(X)l  district  (Durham 
rounty)  is  lixated  near  three  university  schools  of  education;  it  declines 
Jmosl  all  requests,  granting  only  those  that  hold  out  the  possibility  of  an 
mmediate  benefit  to  its  own  students.  Conversation  with  Dr.  Frank  Yeager, 
Juperintendent.  Durham  County  Schools.  September  I.  1981. 

7.  Memorandum  from  Superintendent  to  Principals.  Chapel  Hill-Carrboro 
N.C.)  City  Schools.  October  24,  1978. 

8.  Assessment  Includes  Sensiti\e  Questions.  News  and  Observer  (Raleigh, 
«I.C. ).  May  14,  1976.  at  I;  Pupil  Tests  Show  High  Cost.  Low  yield  (editorial). 
^lEWS  AND  Observer.  (Raleigh,  N.C.)  May  16,  1976;  Phillips  Says  Privacy 


Another  indication  that  a  substantial  amount  of  research 
is  performed  in  public  schools— though  still  the  amount 
cannot  be  specified— comes  from  a  report  of  the  National 
Commission  for  the  Protection  of  Human  Subjects  of 
Biomedical  and  Behavioral  Research.'  The  report,  which 
details  the  research  on  children  performed  by  federal  agen- 
cies, lists  sample  projects  performed  in  schools  during  the 
preceding  year.  In  the  medical  area  the  federal  government 
supported  clinical  trials  of  techniques  to  reduce  tooth 
decay,'"  studies  of  high  blood  pressure,"  and  smdies  of 
the  puhnonary  function  of  school  children  of  high  air  pollu- 
tion areas. '^  On  the  behavioral  side,  the  report  notes  a  study 
of  the  effects  of  a  tutoring  program  on  school  attendance 
and  performance  of  sickle  cell  patients'^  and  another  "to 
improve  the  interface  of  parents  with  schools  and  social 
institutions."'*  Most  federal  research  with  children  was 
sponsored  by  the  then  Education  Division  of  the  Depart- 
ment of  Health,  Education  and  Welfare;"  both  the  general 
description  of  the  Division's  research  and  the  examples 
given  indicate  that  the  majority  of  its  projects  were  con- 
ducted in  schools.'*  The  work  of  other  federal  agencies, 
such  as  the  National  Institute  on  Alcohol  Abuse  and 
Alcoholism  and  the  National  Institute  on  Drug  Abuse,  is 
also  likely  to  involve  schools.  The  report  describes  most 
of  the  latter's  research  as  development  and  evaluation  of 
education  programs  for  children  concerning  drug  abuse. ''' 
Witnesses  at  the  Commission's  public  hearing  referred  to 
certain  research  as  having  been  conducted  in  schools," 
and  a  university  researcher  employed  by  the  Commission 
stated  for  the  record  that  experimentation  in  schools  is 


of  Pupils  Is  Guarded.  News  and  Observer  (Raleigh,  N.C),  May  31,  1976, 
at  21. 

9.  Research  Involving  Children  [Report  and  Recommendations  of  the 
National  Commission  for  the  Protection  of  Human  Subjects  of  Biomedical 
and  Behavioral  Research;  DHEW  Publication  No.  (05)  77-(K)04  (1977)]. 

10.  Id.  at  28-29. 

11.  W.  at  30. 

12.  Id  at  32. 

13.  Id  at  31. 

14.  Id.  at  35. 

15.  During  fiscal  year  1975  the  Education  Division  was  responsible  for 
56  per  cent  of  the  federally  supported  research  projects  involving  children 
(1,942  of  3.460  projects)— 66  per  cent  of  the  total  funding.  Id.  at  39.  It  seems 
likely,  however,  that  the  great  majority  of  those  projects,  which  are  intend- 
ed to  improve  educational  techniques,  do  not  raise  the  privacy/harm  issues 
addressed  in  this  article. 

16.  M.  at  36-37. 

17.  Id.  at  33-34. 

18.  Summarized  testimony  of  William  Charlesworth  and  Julius  Richmond 
(Society  for  Research  in  Child  Development),  id.  at  51;  Elizabeth  J.  Levin- 
son  (psychologist,  Orono,  Maine),  id.  at  58-59;  Gladys  Kazyak  (National 
Coalition  for  Children),  id.  at  68. 

19.  L.  Ferguson,  The  Competence  and  Freedom  of  Children  to  Make 
Choices  Regarding  Pariicipation  in  Biomedical  and  Behavioral  Research. 
Research  Involving  Children,  supra  note  9,  Appendix  4-7,  4-16. 
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Nor  is  all  research  initiated  by  outsiders;  a  school  board 
may  undertake  research  on  its  own  students,  or  students 
themselves  may  attempt  it.  Each  type  of  situation  has  led 
to  a  federal  court  case  in  which  the  central  question  was 
whether  participation  in  research  might  seriously  damage 
children.  In  both  cases  the  courts  answered  yes.  Merriken 
V.  Cressman  (1973)^°  arose  when  an  eighth-grader  and  his 
mother  sued  to  prevent  a  school  board  from  putting  into 
effect  a  research  and  treatment  program  purchased  from 
a  private  agency.  The  program  was  intended  to  identify 
and  treat  "potential  abusers"  of  certain  drugs.  The  first 
stage  was  a  questionnaire  for  teachers  and  students  con- 
cerning the  students'  self-images,  habits,  and  family  rela- 
tionships; the  agency  intended  to  use  the  questionnaire  to 
identify  students  at  risk  of  becoming  users  of  LSD,  mari- 
juana, amphetamines,  or  barbiturates.  The  second,  re- 
mediation stage,  would  assign  each  identified  student  to 
a  team  of  faculty  advisers  and  to  a  peer  group  for  counsel- 
ing. The  peer  group  could  require  each  student  to  explain 
why  he  had  been  assigned  to  the  program  and  set  behavioral 
norms  for  him.  Should  the  student  display  "deviant 
behavior,"  the  group  had  the  authority  to  impose  sanctions 
that  included  "work  detail,  withdrawal  of  past  privilege, 
recommendation  to  a  special  unit  for  intensive  training, 
or  the  assignment  of  more  onerous  tasks."  If  a  student  still 
proved  too  much  for  the  faculty  team  and  peer  group,  he 
was  to  be  referred  to  community  agencies.  The  federal 
district  court  required  the  school  board  to  halt  the  pro- 
gram, finding  that  it  violated  students"  constitutional  rights 
to  privacy. 

The  second  case  involved  a  school's  ability  to  prevent 
the  editor  of  its  student  newspaper  from  administering  a 
questionnaire  to  fellow  students. 2'  The  boy  proposed  to 
pass  out  a  questionnaire  that  he  described  as  "random  and 
completely  confidential."  Students  were  to  answer  only 
if  they  wished  and  were  not  to  sign  their  names.  The  in- 
formation solicited  was  on  attitudes  toward  masturbation, 
homosexuality,  and  abortion;  extent  of  sexual  experience; 
relationships  with  parents;  knowledge  of  contraceptives; 
and  opinion  on  the  school's  responsibility  for  sex  educa- 
tion. The  editor  planned  to  summarize  the  results  and  print 
them  in  the  newspaper.  School  officials,  however,  refiised 
permission  to  distribute  the  questionnaire;  eventually,  the 
Second  Circuit  Court  of  Appeals  upheld  their  decision  as 
reasonable  on  the  basis  of  the  potential  harm  to  students. 


Considerations  in  Allowing 

School-Based  Research 

I 
Before  a  school  board  can  decide  whether  to  conduc 
or  approve  research  with  students,  it  must  consider  th 
advantages  and  disadvantages  for  those  affected.  Wh\  i 
it  that  boards  do  not  simply  refuse  all  requests?  Presumabl 
because  there  are  certain  social  benefits  to  be  gained  fnm 
granting  access. 

A  researcher's  decision  to  approach  a  school  system  to 
permission  to  use  its  students  as  subjects  is  usually  die 
tated  by  practical  considerations.  If  a  project  will  requin 
contact  with  school-age  children,  there  is  rarely  a  chan 
nel  as  effective  as  the  school  environment  for  reachinj 
them.  One  commentator  ascribed  these  advantages  t( 
research  in  the  school  setting:  (1)  the  research  populatioi 
will  contain  a  good  cross-section  of  the  community- 
economically,  racially,  ethnically,  by  sex,  age,  and  mos 
other  factors;  (2)  the  school  can  encourage  students 
cooperation  in  a  number  of  ways;  and  (3)  because  the  sub- 
jects are  located  within  the  school,  they  are  easily  organizec 
and  amenable  to  direction. ^^  (That  is,  there  are  few  prob- 
lems of  maverick  children  or  missed  appointments.)  Fur 
thermore,  parents  and  students  solicited  for  their  conseni 
will  be  disposed  to  give  it  to  projects  sponsored  or  ap- 
proved by  the  school.  The  reasons  why  researchers  ask 
for  permission  to  work  within  the  school  are  clear.  The 
benefits  of  school-centered  projects  for  the  researcher  whcj 
is  studying  children  usually  outweigh  the  inconvenience 
of  gaining  the  school's  approval,  conducting  the  research 
under  its  restrictions,  and  sharing  results  or  conferring 
some  other  benefit  on  the  school. 

For  schools  the  question  of  whether  to  grant  the  research- 
er's request  is  more  evenly  balanced.  As  educators,  school 
administrators  are  likely  to  identify  with  the  university 
researcher's  goals  and  to  perceive  an  obligation  owed  by 
one  educational  institution  to  another  ^^  Defending  general 
research  in  the  schools  before  a  congressional  subcom- 
mittee on  invasion  of  privacy  in  1965,  a  witness  from  the 
U.S.  Office  of  Education  asserted  that  "every  educational 
institution  is  supposed  to  impart  knowledge  and  it  is  also 
supposed  to  contribute  to  the  advancement  of  knowledge. 
And  if  the  school  system  does  not  contribute  to  the  ad- 
vancement of  knowledge,  it  is  falling  short  of  one  of  its 
purposes."^"  Other  attractions  for  school  administrators 


20.  364  F.  Supp.  9D  (E.D.  Pa.  1973). 

21.  Trachtman  v.  Anker,  563  F.2d  512  (2d  Cir.  1977). 


22.  Lxsngstreth.  Behavioral  Research  Using  Students:  A  Privacy  Issue  for 
Schools.  76  ScH.  Rev.  1.  2-3  (1968).  I 

23.  This  was  the  reason  given  by  a  group  of  Wisconsin  superintendents  , 
for  acceding  to  research  requests.  Clasen  et  al..  Access  To  Do  Research  in  | 
Public  Schools.  38  J.  Experimental  Educ.  16.  28  (1969).  ] 

24.  Special  Inquiry  on  Invasion  of  Privacy:  Hearings  of  Suhcommillee  on  ' 
Invasion  of  Privacy  of  House  Governmental  Operations  Comm. .  91st  Cong., 
1st  sess.,  319  (1969). 
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nay  be  the  prestige  attached  to  higher  education  projects 
nd  the  promise  of  intellectual  stimulation  for  themselves 
nd  their  teachers  from  participation. 

Besides  such  intangible  benefits,  a  school  may  hope  to 
ealize  or  at  least  further  certain  concrete  goals.  There  is 
Iways  a  reasonable  expectation  that  any  research  with 
tudents  will  eventually  improve  educational  techniques 
n  general  use,  or  a  school  may  agree  to  sponsor  or  per- 
nit  an  experiment  in  the  hope  that  information  derived 
rom  it  will  benefit  others  of  its  own  suidents.  For  instance, 
n  order  to  test  the  efficacy  of  a  sensitivity  group  in  treating 
lementary  students  with  adjustment  problems,  a  research- 
r  asked  permission  to  observe  another  group  of  students 
kfith  similar  problems  as  a  control.  The  school  allowed 
iie  observation,  without  consent  from  either  students  or 
larents,  for  the  sake  of  the  students  then  in  treatment  and 
[lose  who  might  later  benefit  from  the  treatment.^'  A 
esearcher  urging  school  psychologists  to  perform  more 
xjjeriments  suggested  several  hypothetical  examples  of  this 
ype:  determining  whether  more  science  books  than  usual 
re  checked  out  of  the  library  by  students  exposed  to  a 
cience  program;  noting  where  students  of  different  races 
hoose  to  sit  before  and  after  Brotherhood  Week;  looking 
or  patterns  in  the  statistics  on  referrals  to  the  nurse's 
iffice.2*  In  each  of  these  projects,  perhaps  not  the  students 
ibserved  but  at  least  later  groups  of  students  stand  to 
cnefit. 

Sometimes  a  school  anticipates  being  rewarded  with  ser- 
ices  rather  than  information— again,  not  always  for  the 
tudents  who  actually  participate  in  the  experiment.  In  the 
last  researchers  were  advised,  as  an  inducement  for  schools 
3  grant  access,  to  establish  as  part  of  their  project  a  ser- 
vice unit  that  would  help  the  school  address  student  prob- 
ems  unrelated  to  the  research."  The  services  could  in- 
lude  testing  students  at  the  school's  request  and  making 
eferrals  for  those  who  need  psychological  help.^"  In  one 
troject,  to  identify  the  social  behavior  expected  of 
jndergarteners.  a  researcher  sought  permission  to  observe 
he  classroom  behavior  of  all  kindergarten  children  referred 
ly  their  teachers  for  evaluation  of  social/emotional  prob- 
ems.  He  promised  in  return  to  share  his  observations 
vith  the  school  committees  that  would  eventually  make 
ilacement  decisions  for  the  children.^'  In  the  same  school 


system  a  project  entitled  "Training  Students  As  Peer 
Counselors"  was  approved.  Presumably,  if  the  project  suc- 
ceeded, the  trained  students  could  confer  some  benefit  on 
their  peers.'"  Another  district  allowed  the  Psychological 
Corporation,  a  national  testing  firm,  to  use  its  students 
in  order  to  establish  norms  on  a  new  series  of  in- 
telligence/achievement tests.  A  school  administrator  ex- 
plained that  the  norming  process  offered  a  free  chance  for 
the  system  to  learn  how  its  students  were  progressing.'' 

For  all  these  reasons,  allowing  research  is  often  an  at- 
tractive proposition  for  schools;  still,  it  presents  the 
possibility  of  serious  disadvantages  as  well.  There  will  be 
demands  on  school  personnel's  time  even  if  the  research 
request  is  not  approved,  since  every  proposal  must  be 
reviewed  by  an  administrator  and  often  by  a  committee. 
If  it  is  approved,  other  administrators  and  staff  must  carry 
out  the  experiment  or  oversee  the  research  team  that  does 
so.  The  time  required  from  school  personnel  varies 
markedly,  but  the  fact  that  some  researchers  make  it  a  prac- 
tice to  pay  teachers  whose  students  are  used  indicates  that 
some  effort  by  school  employees  is  nearly  always 
involved."  In  addition,  some  interruption  of  school  routine 
and  probably  some  loss  of  instructional  time  will  inevitably 
occur. 

A  research  proposal  requires  that  the  school  not  only 
assess  inconvenience  but  also  review  its  ethical  and  legal 
responsibilities  to  students.  School  personnel  owe  a  duty 
of  care  to  their  students.  Unless  parents  and  mature  students 
are  asked  to  consent,  voluntarily  and  with  full  informa- 
tion about  the  project,  the  school  retains  the  obligation 
to  guard  the  students'  interests  as  their  parents  would.  Thus, 
if  there  were  any  possible  harm  to  a  particular  student 
without  the  possibility  of  a  direct  and  greater  benefit,  the 
school's  obligation  would  no  doubt  be  to  decline  the 
research  proposal.  Even  if  parents  and  students  consent, 
school  officials  must  ask  themselves  whether  the  deference 
usually  paid  to  the  school's  authority  has  spilled  over  so 
as  to  spoil  the  voluntariness  of  the  consent.  Finally,  a  school 
may  be  reluctant  to  assume  responsibility  to  parents  and 
students  for  an  activity  that  it  often  does  not  fully  control. 


25.  Ethical  Principles,  supra  note  5  at  34. 

26.  Guttentag.  Research  Is  Possible:  Netv  Answers  to  Old  Objections.  6 
.  ScH.  Psychology  254  (1968). 

27.  Kohn  &  Beker.  Special  Methodological  Considerations  in  Conduci- 
ng Field  Research  in  the  School  Setting.  1  Psychology  in  the  Schools 
1,  32.  n.  3  (1964). 

28.  Castenada  &  Fahel,  The  Relationships  Ber»een  the  Psychological  In- 
vstigator  and  the  Public  Schools.  16  Am.  Psychologic  201-03  (1961). 

29  Research  proposal  (in  "Assessing  the  Behavioral  Rules  In  Kindergarten 
:iassrooms."  1981-82  research  pmposal  files  of  Chapel  Hill-Carrboro  (N.C.) 
tchools  (unpublished). 


30.  1978  project  directed  by  Janet  Martin.  Chapel  Hill-Carrboro  (N.C.) 
Schools. 

31.  Conversation  with  Dr.  V.  R.  Thompson,  Robeson  County  Schools, 
Lumberton,  N.C,  October  8,  1981. 

32.  Conversation  with  Professor  James  Donald  McKinney.  Frank  Porter 
Graham  Child  Development  Center.  The  University  of  North  Carolina  at 
Chapel  Hill,  December  9,  1981. 
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Need  for  Board  Policy 
and  Recommended  Content 

The  federal  government  has  made  some  effort  to  con- 
trol school  experimentation,  through  both  statutes  and 
regulations,  but  only  a  mild  one.^'  Courts'"  and  state 
governments''  have  scarcely  recognized  research  in  schools 
as  a  problem  that  needs  their  attention.  Researchers  may 
look  for  some  guidance  to  the  statements  of  ethical  prin- 
ciples published  by  their  professional  organizations,'*  but 
the  most  effective  control  over  school  research  at  this  time 
is  likely  to  be  that  exercised  by  those  local  boards  of  educa- 
tion that  choose  to  do  so. 

Assuming  that  a  school  board  is  willing  to  entertain  some 
research  proposals,  the  review  process  should  be  as  careful 
of  individual  students'  interests  and  as  convenient  for  the 
school  as  possible.  To  satisfy  both  goals,  a  policy  should 
address  the  following  points. 

1.  Allocation  of  responsibility  within  the  school 
system.  Only  in  small  systems  or  in  those  that  receive  few 
requests  is  it  feasible  for  the  school  board  itself  to  review 


33.  In  1978  the  National  Commission  for  the  Protection  of  Human  Sub- 
jects of  Biomedical  and  Behavioral  Research  recommended  that  the  (now) 
Department  of  Health  and  Human  Services  nsgulate  federally  funded  research 
with  children.  However,  the  recently  issued  HHS  regulations  on  the  subject 
exempt  most  school-based  research  [48  Fed.  Reg.  9814  (March  8.  1983)]. 
The  Department  of  Education  apparently  does  monitor  its  own  data  collect- 
tion  in  order  to  protect  the  privacy  of  students  (conversation  with  l^wrence 
Bussey.  Director  of  the  Federal  Educational  Data  Acquisition  Council. 
Washington.  DC.  September  22,  1981).  but  its  grantees  are  subject  to  only 
the  following  general  admonition:  "If  a  grantee  uses  a  human  subject  in  a 
research  project,  the  grantee  shall  protect  the  person  from  physical, 
psychological,  or  social  injury  resulting  from  the  project"  [34  C.F.R.  §  75.681 
(1981)].  Thus  present  federal  regulations  exert  little  control  over  research 
in  schools. 

Two  federal  stamtes  touch  on  experimentation  with  students,  the  Family 
Educational  Rights  and  Privacy  Act  [20  U.S.C.  §  I232g(b)(l)  (1978)]  and  a 
lesser  known  statute  entitled  "Protection  of  pupil  rights"  [20  U.S.C.  1232 
(h)].  The  first  governs  access  to  students"  records  and  prevents  school  ad- 
ministrators from  granting  access  unless  the  student  or,  at  least  until  he  is 
18,  his  parents  consent.  Although  the  act  exempts  research  done  by  or  for 
a  school,  it  does  protect  smdent  records  from  researchers  whose  work  a  school 
does  not  agree  to  sponsor  (conversation  with  Linda  Redmond.  Family  Educa- 
tional Rights  and  Privacy  Act  Office.  U.S.  Depanment  of  Education,  February 
8.  1982). 

34.  Apparently  the  only  reported  cases  are  Merriken  v.  Cressman,  (supra 
note  20)  and  Trachtman  v  Anker  (supra  note  21). 

35.  California  protects  smdents  from  intrusive  questionnaires  by  statute 
[Cal.  Educ.  Code  §  60650  (West  1978)].  and  the  Slate  of  Washington  has 
similar  regulations  on  questionnaires  (Wash.  Admin.  Code  §  180-52-030) 
and  personality  tests  (§  180-52-035). 

36.  For  standards  of  the  American  Psychological  Association,  see  Ethical 
Principles,  supra  note  5.  and  36  Am.  Psychologist  637  (June  1981).  In 
addition,  see  Society  tor  Research  in  Child  Development,  Ethical 
Standards  for  Research  with  Children  (Chicago,  September  1972). 


research  proposals  before  they  are  approved.  In  othe 
systems,  the  substantive  work  of  review  may  best  be  dom 
by  a  committee  that  reports  to  the  superintendent,  wh( 
is  authorized  to  reverse  the  committee's  decision.  The  boan 
should  consider  whether,  when  a  project  is  approved,  thf 
principals  of  schools  in  which  it  will  be  carried  out  majl 
still  decline  to  participate.  If  the  board's  prior  approva 
is  not  required,  the  superintendent  should  report  regular- 
ly to  the  board  on  requests  received  and  the  nature  of  pro- 
jects approved. 

2 .  Nature  of  the  review.  The  school  committee  shouldll' 
be  prepared  in  the  first  instance  to  judge  the  scientific , 
soundness  of  the  project— that  is,  to  determine  how  likely 
it  is  to  produce  valuable  information.  (Committee  memben 
who  may  hesitate  to  make  that  judgment  should  remembei 
that  no  earlier  reviewer  may  have  done  so.'')  The  com- 
mittee's next  consideration  should  be  the  risk  to  students, 
including  invasion  of  their  privacy.  Assurance  of  anonymity 
should  not  entirely  eliminate  the  privacy  concern.  Besides 
reviewing  the  purpose,  methods,  anticipated  risks,  benefits 
and  results,  and  use  of  data  from  the  project,  the  commit- 
tee should  examine  the  information  and  the  actual  con- 
sent forms  to  be  given  to  parents  and  students  as  well  as 
all  written  material  to  be  used  in  the  project. 

3.  Composition  of  the  committee.  In  addition  to  one  | 
or  more  school  employees,  the  committee  should  include  I 
a  university  or  college  faculty  member  and  researcher,  a 
parent,  a  community  resident  with  an  interest  in  children  . 
(a  social  worker,  pediatrician,  or  church  youth  worker,  fori^ 
example),  and  the  school  board  attorney  if  possible.      \ 

4.  Consent.  The  consent  of  school  personnel  to  ex- 
perimentation on  students  should  not  be  substituted  for 
the  consent  of  parents — nor  is  the  consent  of  parents  usually ' 
an  adequate  substitute  for  the  child's  consent.  Parental  con- 
sent should  be  obtained  for  all  research  with  students  not 
conducted  or  contracted  for  by  school  employees,  unless 
the  research  consists  merely  of  observing  unidentified 
children  engaged  in  their  normal  activity.  It  may  be  i 
unreasonable  to  require  a  researcher  to  obtain  consent  for  j 
classroom  observations  no  more  intrusive  than  routine 
visits  by  parents  or  members  of  the  community.  On  the  i 


37.  Under  HHS  regulations  many  proposals  will  not  have  been  submitted 
to  an  institutional  review  board  (IRB)  at  the  researcher's  institution.  Even 
if  the  proposal  is  not  exempt,  IRBs  often  do  not  judge  scientific  soundness— 
they  merely  weigh  anticipated  risks  against  anticipated  benefits,  as  described 
by  the  researcher  One  conscientious  university-affiliated  researcher  described 
to  the  author  his  reservations  about  what  he  judged  to  be  his  IRB's  perfunc- 
tory review  of  school-setting  projects.  The  IRB's  attitude  seems  to  be,  he 
said.  "If  it's  okay  with  the  public  schools,  it's  okay  with  us." 
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jther  hand,  if  the  researcher's  observation  will  be  pro- 
longed or  repeated,  focus  on  a  few  students,  or  produce 
personally  identifiable  data,  consent  should  be  obtained. 
Parental  consent  should  also  be  obtained  for  school- 
sponsored  research  that  is  particularly  intrusive.  The  con- 
sent of  students  should  be  obtained,  and  their  refusal  to 
participate  respected,  when  they  are  old  enough  to  under- 
stand the  purpose  and  process  of  the  research."  The  stu- 
ient's  consent  is  particularly  desirable  when  the  research 
will  be  of  no  benefit  to  her  or  him."  A  parent's  or  stu- 
dent's decision  not  to  participate  should  be  made  as  sim- 
ple and  kept  as  private  as  possible.  Consent  to  participate 
should  always  be  evidenced  by  a  positive  response;  that 
is,  failure  to  respond  should  not  be  interpreted  as  consent. 

5.  Disclosure.  Parents  of  students  asked  to  participate 
in  research,  and  when  appropriate  the  students  themselves, 
should  be  informed  of  the  following:  (1)  the  project's  pur- 
pose; (2)  how  the  student  was  selected;  (3)  the  procedure 
to  be  followed,  including  an  easily  understood,  precise 
description  of  the  child's  involvement;  (4)  anticipated 
benefits  for  general  knowledge,  the  student,  and  the  school 
district;  (5)  possible  physical,  psychological,  legal,  or  other 
risk;  (6)  whether  students  will  be  personally  identifiable 
and  to  whom;  (7)  to  whom  results  will  be  available  and 
for  what  purposes;  (8)  participants'  or  parents'  right  to 
inspect  materials  before  consenting  and  to  withdraw  con- 
sent at  any  time;  (9)  the  person  to  whom  inquiries  should 
be  addressed  before,  during,  and  after  the  project;  (10)  that 
the  school  is  neither  conducting  nor  sponsoring  the  pro- 
ject, if  that  is  the  case;  and  (11)  the  lack  of  adverse  conse- 
quences of  failure  to  participate. 

6.  Favored-researcher  categories.  Depending  on  the 
volume  of  requests,  the  committee  may  find  it  advisable 
to  decline  to  review  proposals  from  certain  categories  of 
reseachers— for   example,    undergraduate   or   graduate 


38.  The  HHS  regulations  on  research  with  children  require  the  child's  con- 
sent whenever  possible  |48  Fed.  Reg.  9814  (March  8.  1983)).  and  solicita- 
tion of  the  child's  consent  is  recommended  by  the  American  Psychological 
Association  and  the  Society  for  Research  in  Child  Development.  Recent 
studies  indicate  that  children  are  about  as  likely  to  consent  as  adults  and 
for  similar  reasons.  Fields.  Minors  Found  Able  To  Decide  on  Taking  Part 
in  Research.  Chronicle  Of  Higher  Education  7  (September  9.  1981). 

39.  Duval,  Educational  Research  and  the  Protection  of  Human  Subjects, 
1977  Am.  Bar  Foun.  J.  477,  515. 


Students.  Some  school  districts  give  first  priority  to  pro- 
jects proposed  by  their  own  employees  who  are  acting  as 
individuals. 

7.  Compensation.  The  issue  of  whether  a  researcher 
should  be  required  or,  at  the  other  extreme,  allowed  to  com- 
pensate students,  parents,  the  school  district,  or  individual 
school  employees  for  their  cooperation  with  his  project 
is  one  that  must  be  carefully  considered.  The  advantages 
of  payment  include  compensation  for  inconvenience  and 
the  opportunity  to  motivate  participants.  On  the  other  hand, 
payment  may  mean  that  participation  will  be  determined 
on  less  appropriate  bases  than  the  intrinsic  worth  of  the 
project  or  a  nonmonetary  cost-benefit  analysis  for  the  stu- 
dent. As  for  school  employees,  acceptance  of  payment 
would  seem  to  be  double  compensation;  in  addition,  it 
might  adversely  affect  their  judgment  on  the  merits  of 
research  proposals. 


Conclusion 

Schools  should  look  carefully  at  requests  to  perform 
research  on  students  and  should  regulate  the  conduct  of 
projects  that  are  approved.  Because  state  laws  compel 
children  to  attend  school,  school  officials  have  an  obliga- 
tion to  distinguish  between  participation  in  research,  which 
should  be  voluntary,  and  participation  in  the  educational 
activities  of  the  school,  which  is  not.  Most  important,  they 
must  make  the  distinction  clear  to  every  parent  whose  child 
takes  part  in  an  experiment. 

There  is  wide  though  not  unanimous  agreement  that 
parents"  and  students'  consent  should  be  obtained  for  ex- 
perimentation. The  more  difficult  issue  is  how  to  insure 
that  their  consent  represents  an  informed  choice.  To  return 
to  the  original  example  (the  study  of  adolescent  sexual 
development),  how  many  parents  would  have  guessed  from 
the  phrase  "an  examination  of  pubertal  development"  that 
their  children's  breasts  or  testes  and  penises  would  be  ex- 
amined for  size?  Probably  very  few,  and  probably  even 
some  of  the  parents  who  knew  what  "pubertal"  means 
would  not  have  known  what  the  examination  entailed. 
Schools  must  take  responsibility  for  seeing  that  a  research- 
er fully  explains  the  purpose,  risks,  benefits,  procedures, 
results,  and  intended  uses  of  his  or  her  project  in 
understandable  terms  and  that  no  parent  or  child  is  reluc- 
tant to  decline  to  participate.  Only  under  those  conditions 
will  research  in  schools  be  legally  and  ethically  acceptable. 
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launched  a  vocational  education  program  designed  to 
enhance  the  education  of  high-risk  students  in  the  seventh 
and  eighth  grades. 

The  legislature  also  authorized  three  significant  ex- 
periments: an  extended-day /extended -year  program  in 
Halifax  and  Polk  counties,  a  trial  of  per-pupil  allocation 
of  state  funds  in  eight  school  units  to  be  named  by  the  State 
Board  of  Education,  and  a  pilot  project  in  the  Charlotte- 
Mecklenburg  system  to  use  extended  probationary  periods 
for  teachers. 


Appropriations 

In  Ch.  761  (S  23),  the  general  appropriations  act,  the 
General  Assembly  set  state  support  for  public  schools  at 
$1,529,01,187  in  fiscal  1983-84  and  $1,531,053,324  in  fiscal 
1984-85  (up  from  $1,446,430,063  for  1981-82  and 
$1,506,895,651  for  1982-83).  Major  elements  in  the  increase 
include  a  5  per  cent  salary  increase  for  state-funded  teachers 
and  other  state-funded  education  personnel;  state  funding 
of  a  duty-free  period  for  teachers  ($2,175,388  in  1983-84; 
$2,159,140  in  1984-85);  and  a  total  of  $7.7  million  for  the 
two  years  of  the  biennium  to  minimize  inequities  resulting 
from  declines  in  enrollment.  These  funds  are  to  be  used 
for  new  administrative  and  instructional  staff  and  for 
clerical  and  custodial  personnel. 

With  respect  to  exceptional  children,  the  appropriations 
bill  provides  that  the  level  of  state  support  provided  for 
such  children  in  fiscal  1979-80  will  continue  as  a  minimal 
level  of  state  support  in  fiscal  1984-85.  The  head  count 
of  eligible  childen  may  include  only  children  who  satisfy 
criteria  set  by  the  State  Board  of  Education  and  for  whom 
approved  education  plans  are  filed  on  time.  In  fiscal 
1984-85,  a  local  unit's  state  support  will  be  the  amount 
it  would  receive  under  the  1983-84  formula,  minus  half 
the  difference  between  that  amount  and  what  the  unit  ac- 
tually received  in  1983-84.  In  fiscal  1985-86,  the  1979-80 
level  of  state  funding  for  exceptional  children  no  longer 
will  be  a  factor  in  state  allocations.  The  legislature  made 
it  clear  that  any  changes  in  funding  formulas  will  not  af- 
fect state-funded  salary  increases. 

In  regard  to  pupil  transportation,  Ch.  761  sets  the 
legislature's  appropriation  as  the  ceiling  of  state  support 
unless  a  rise  in  gasoline  prices  requires  additional  support. 


Employees 

Major  legislation  on  school  employees  this  session  fo- 
cused on  two  tenure  bills:  Ch.  770  (H  1400)  made 
numerous  changes  in  tenure  law  for  teachers  and  principals; 


Ch.  394  (H  796)  launched  a  pilot  project  in  Charlotte- 
Mecklenburg  to  experiment  with  extended  probationary 
periods  for  teachers.  A  merit  pay  system  proposed  by  the  i 
Select  Committee  to  Study  the  Department  of  Public  > 
Education  (S  397)  remained  on  the  legislative  back  burner. 

Ch.  770  revises  procedures  for  teacher  tenure,  reduc- 
tions in  force  (RIFs)  among  teachers,  suspension  of  teachers 
without  pay,  dismissal  and  demotion  of  career  teachers, 
and  tenure  for  principals;  it  also  makes  several  clarify- 
ing, technical  changes  in  the  tenure  law.  Under  present 
law,  the  local  school  board  informs  a  probationary  teacher  ; 
at  least  30  days  before  the  end  of  the  teacher's  third  year 
of  employment;  the  teacher  gains  career  status  on  the  first 
day  of  the  following  school  year.  Under  Ch.  770  the  board 
must  notify  a  probationary  teacher  whether  he  or  she  will  . 
be  reappointed  to  tenure  status  by  June  1  of  the  teacher's  i 
third  year  of  employment,  and  tenure  (if  granted)  takes  | 
effect  immediately.  I 

In  regard  to  RIFs  among  teachers,  Ch.  770  rewrites  G.S. 
115C-325(e)(2)  to  require  a  superintendent  to  notify  a  career 
teacher  of  (a)  his  intent  to  recommend  dismissal  or  demo- 
tion as  a  RIF  under  G.S.  115C-325(e)(l)l,  (b)  the  grounds 
for  the  recommendation,  and  (c)  the  teacher's  right  to  a  • 
hearing  about  the  proposal  before  the  local  school  board. 
The  board  may  adopt  the  superintendent's  proposal  of 
dismissal  or  demotion  if  it  is  supported  by  a  preponderance 
of  the  evidence.  A  teacher  no  longer  has  a  right  to  a  review 
of  the  RIF  by  a  panel  of  the  Professional  Review 
Committee. 

The  act  changes  the  provisions  in  G.S.  114C-325(0  con- 
cerning suspension  without  pay  by  vesting  the  superintend- 
ent with  initial  authority  to  suspend  a  probationary  or 
career  teacher  without  pay  and  by  expanding  the  list  of 
grounds  for  such  suspension  to  include  inadequate  per- 
formance, failure  to  fulfill  statutory  duties  of  teachers,  and 
failure  to  comply  with  reasonable  requirements  of  a  school 
board.  The  act  also  establishes  a  procedure  for  a  school 
board  hearing  to  be  held  at  the  request  of  a  teacher  who 
is  recommended  for  suspension  without  pay  under  G.S. 
115C-325(a)(4)  (with  no  review  by  a  panel  of  the  Profes- 
sional Review  Committee)  and  increases  the  maximum 
period  of  such  suspensions  from  30  days  to  60  days.  In 
addition,  the  act  deletes  the  provision  in  G.S.  ll5C-325(0 
that  authorized  a  school  board  to  suspend  a  teacher  without 
pay  in  an  "emergency  situation." 

Ch.  770  makes  numerous  changes  in  the  procedure  for 
dismissing  or  demoting  a  career  teacher.  First,  it  makes 
clear  (a)  that  the  procedure  in  a  teacher-requested  hear- 
ing before  the  board  in  regard  to  a  dismissal  or  demotion 
must  comply  with  G.S.  115C-325(j)  and  (1),  and  (b)  that 
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hearing  before  a  panel  of  the  Professional  Review  Com- 
nittee  must  comply  with  G.S.  115C-325(j).  Second,  the 
ct  sets  forth  the  required  format  of  the  Professional  Review 
"ommittee  panel's  report.  It  must  state  both  whether  the 
rounds  for  recommended  dismissal  or  demotion  are  sup- 
(orted  by  a  preponderance  of  the  evidence  and  the  reasons 
or  the  panel's  findings.  If  the  panel  recommends  dismissal 
)r  demotion  to  the  superintendent  and  the  superintendent 
lotifies  the  teacher  of  his  decision  to  adopt  that  recom- 
nendation,  the  teacher  then  has  five  days  to  request  a  hear- 
ing before  the  school  board. 

To  clarify  the  rules  of  evidence  and  standards  of  proof 
n  dismissal  and  demotion  hearings,  the  act  states  that 
'udicial  rules  of  evidence  do  not  apply  to  such  hearings 
md  that  Professional  Review  Committee  panels  and  school 
wards  may  give  probative  effect  to  "evidence  that  is  of 
'i  kind  commonly  relied  on  by  reasonably  prudent  per- 
sons in  the  conduct  of  serious  affairs."  The  bill  adds  a  new 
discovery  provision  for  dismissal  and  demotion  hearings 
Defore  school  boards.  At  least  five  days  before  a  hearing, 
Jie  superintendent  must  give  the  teacher  a  list  of  likely 
witnesses,  the  nature  of  each  witness's  testimony,  and  a 
;opy  of  any  documentary  evidence  that  the  superintendent 
3lans  to  present.  The  teacher  must  reciprocate  by  giving 
:he  same  sort  of  information  to  the  superintendent  at  least 
three  days  before  the  hearing.  Finally,  a  school  board,  in 
reviewing  the  superintendent's  recommendation  or  the 
report  of  a  Professional  Review  Committee  panel,  must 
base  its  decision  on  a  preponderance  of  the  evidence. 

Regarding  appellate  procedure,  Ch.  770  permits  a  teacher 
who  is  suspended  without  pay  under  G.S.  115C-325(a)(4) 
3r  dismissed  or  demoted  under  G.S.  115C-325(e)(2),  (h), 
;k),  or  (1)  to  appeal  the  school  board's  decision  to  superior 
:ourt.  However,  a  teacher  who  is  dismissed  or  demoted 
but  does  not  request  a  hearing  before  the  board  forfeits 
[lis  right  to  judicial  review. 

The  legislature  made  substantial  progress  in  clarifying 
the  issue  of  tenure  for  principals.  First,  Ch.  770  amends 
G.S.  115C-325(d)(2)  to  protect  a  person  who  has  acted  as 
a  principal  or  supervisor  for  three  consecutive  years  in 
a  given  school  system  from  transfer  to  a  lower-paying  posi- 
tion without  his  consent  (except  for  reasons  specified  in 
G.S.  115C-325(e)(l)  as  grounds  to  dismiss  or  demote  a 
career  teacher),  regardless  of  whether  he  has  attained  career 
status  as  a  teacher  (previously,  career  status  as  a  teacher 
was  a  prerequisite  to  this  protection).  In  addition,  Ch.  770 
establishes  a  new  category  of  career  status  as  a  principal 
or  supervisor,  with  rights  and  procedures  patterned  after 
those  associated  with  career  status  for  teachers.  Under  the 
new  law,  a  school  board  must  notify  a  principal  or  super- 
visor of  its  tenure  decision  by  June  1  of  his  third  consecutive 
year  of  employment  in  that  position,  with  career  status 
(if  granted)  taking  effect  at  the  time  of  notice.  Even  a 
nontenured  principal  or  supervisor  has  end-of-year  rights: 


The  school  board  must  notify  him  by  June  1  of  its  deci- 
sion whether  to  renew  his  contract  for  the  next  school  year. 
Finally,  if  a  principal  or  supervisor  had  tenure  as  a  teacher, 
he  retains  that  status  even  if  he  does  not  attain  tenure  as 
a  principal  or  supervisor  or  if  his  contract  as  a  principal 
or  supervisor  is  not  renewed. 

Ch.  770  also  clarifies  two  other  tenure  issues.  It  amends 
G.S.  115C-325(a)(3)  to  define  "day"  under  G.S.  115C-325 
as  a  calendar  day  and  to  provide  that  Rule  6  of  the  North 
Carolina  Rules  of  Civil  Procedure  is  to  be  followed  in  com- 
puting any  period  of  time  under  the  act.  Ch.  770  also 
repeals  G.S.  115C-306,  governing  procedures  to  reduce  the 
employment  term  of  an  occupational  education  teacher, 
and  thereby  provides  that  G.S.  115C-325  sets  forth  the  pro- 
cedure on  that  issue. 

In  other  personnel  legislation,  Ch.  761  (S  23)  gives 
teachers  a  duty-free  period  each  day.  Resolution  31  (H  621) 
encourages  local  school  boards  to  designate  as  a  teacher 
workday  any  day  on  which  a  statewide  general  election, 
a  statewide  primary,  or  a  municipal  general  election  is 
scheduled;  students  would  be  excused  from  attendance  on 
those  days. 

Resolution  27  (H  334)  puts  a  new  twist  on  the  current 
emphasis  on  upgrading  teaching  quality.  It  encourages  the 
UNC  Board  of  Governors  and  the  State  Board  of  Educa- 
tion to  develop  and  implement  teacher-swap  programs, 
under  which  public  school  teachers  trade  places  with  UNC 
feculty  members  who  teach  courses  in  education  methods 
and  with  faculty  members  in  private  colleges  and  univer- 
sities that  have  approved  teacher  education  programs. 

Ch.  717  (H  53)  amends  G.S.  115C-27  to  provide  that  the 
salary  of  the  Controller  of  the  State  Board  of  Education 
is  to  be  set  by  the  Governor  after  consulting  with  the  Ad- 
visory Budget  Commission  (ABC). 

Ch.  478  (S  413)  deletes  from  G.S.  115C-271,  governing 
selection  of  school  superintendents,  the  provision  that 
authorizes  the  Superintendent  of  Public  Instruction  and 
the  State  Board  of  Education  to  approve  or  veto  a  local 
board's  choice  of  superintendent.  The  act  also  deletes  the 
provision  for  certification  by  the  Superintendent  of  Public 
Instruction  of  a  candidate's  eligibility  for  the  post  of 
superintendent.  Instead,  Ch.  478  vests  local  boards  with 
sole  discretion  to  hire  superintendents,  requiring  only  that 
candidates  satisfy  criteria  set  by  the  State  Board  of  Educa- 
tion for  minimum  education  and  experience. 

Ch.  761  (S  23)  directs  the  Department  of  Public  Educa- 
tion to  allot  $5.5  million  to  employ  one  assistant  principal 
for  each  25  or  more  state-allotted  teachers,  two  for  each 
50  or  more  state-allotted  teachers,  three  for  each  75  or  more 
state-allotted  teachers,  and  four  for  each  100  or  more  state- 
allotted  teachers.  The  act  also  directs  the  Department  to 
allot  $2.1  million  for  instructional  personnel  for  100  new 
programs  in  math,  science,  and  computer  science  (at  most, 
two  teachers  per  county). 
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Ch.  872  (S458)  amends  G.S.  115C-272(b)(l),  -285(a)(1), 
-302(a)(1),  -316(a)(1).  and  -316(a)(2)  to  provide  that  the 
following  categories  of  public  school  employees  are  to  earn 
annual  vacation  leave  at  the  same  rate  earned  by  nonschool 
state  employees:  superintendents,  classified  principals  and 
state-allotted  supervisors,  regular  state-allotted  teachers, 
and  other  personnel  employed  by  local  school  units  on  an 
annual  basis.  The  bill  also  amends  G.S.  115C-302(a)(3) 
and  -316(a)(3)  to  limit  the  accumulation  of  annual  leave 
by  teachers  and  ten-  and  eleven-month  employees  as 
follows:  (1)  the  first  ten  days  of  annual  leave  in  a  fiscal 
year  must  be  scheduled  in  the  calendar  adopted  by  the  local 
school  board;  (2)  annual  leave  may  be  accumulated  until 
December  31  of  a  given  year,  but  employees  may  not  carry 
forward  more  than  thirty  days  of  accumulated  leave  to 
January  1  of  the  following  year;  and  (3)  on  leaving  employ- 
ment with  a  school  system,  employees  are  to  be  paid  in 
a  lump  sum  for  up  to  240  hours  of  accumulated  annual 
leave. 

School  Boards 

Ch.  408  (H  329)  amended  G.S.  IISC^I  to  change  the 
calendar  for  school  board  organizational  meetings.  First, 
the  act  applies  to  both  county  and  city  school  boards 
(formerly,  G.S.  115C-41  applied  only  to  county  boards). 
Second,  it  replaces  the  former  requirement  that  a  new  coun- 
ty board  hold  an  organizational  meeting  in  April  with  a 
requirement  that  it  hold  an  organizational  meeting  within 
60  days  after  new  members  take  office  (unless  local  law 
establishes  a  different  schedule);  the  precise  date  is  to  be 
set  by  the  board. 

Ch.  308  (H  852)  and  Ch.  752  (H  1353)  revise  procedures 
under  G.S.  115C-72  for  consolidating  school  districts  within 
an  administrative  unit  and  tor  closing  or  consolidating 
schools.  First,  the  acts  change  the  scope  of  G.S.  115C-72 
so  that  (a)  it  now  authorizes  all  local  school  boards  (not 
just  county  boards)  to  consolidate  districts  or  to  close 
schools,  and  (b)  a  study  and  public  hearing  must  be  made 
before  any  schools  may  be  closed  or  consolidated  (formerly, 
a  study  and  hearing  were  required  only  for  closures  or 
consolidations  of  high  schools  with  an  average  daily  at- 
tendance of  at  least  60  students).  But  the  acts  do  not  govern 
the  merger  of  a  city  school  administrative  unit  with  another 
school  administrative  unit;  G.S.  115C-67  continues  to  con- 
trol such  mergers.  Finally.  Ch.  752  ends  the  conditional 
authority  of  the  State  Board  of  Education  to  provide  for 
the  operation  of  schools  with  an  average  daily  attendance 
of  between  45  and  60  pupils. 

Finance 

The  important  news  in  school  finance  was  the  Sup- 
plemental Local  Government  Sales  and  Use  Tax  Act.  Ch. 


908  (H  426).  The  act  authorizes  counties  to  impose  ani 
additional  one-half  per  cent  in  sales  and  use  taxes.  Seventy- 
four  per  cent  of  the  proceeds  are  to  go  to  county  govern- 
ments (the  other  26  per  cent  will  go  to  cities  and  towns). 
In  the  first  five  years.  40  per  cent  of  that  amount  musti 
be  used  for  school  capital  outlay;  in  the  next  five  years, 
30  per  cent  must  be  used  for  that  purpose.  The  rest  of  the 
new  revenues  received  by  counties  are  committed  to  their; 
discretion. 

This  session  also  ushered  in  the  single  audit  of  local ; 
school  units'  use  of  state  and  federal  money  given  to  them 
by  the  state.  Ch.  913  (H  517)  repealed  G.S.  Ch. 
115C-29(b)(7).  which  formerly  required  an  audit  of  those 
expenditures  by  the  Controller  and  the  State  Auditor  as 
well  as  by  the  local  units  themselves  (see  G.S.  115C-447). 
As  a  result,  the  local  school  systems  alone  are  now  respon- 
sible for  the  audits.  Ch.  913  makes  one  other  change  in 
public  school  finance,  deleting  the  State  Auditor's  duty 
under  G.S.  115C-447  to  consult  with  the  State  Board  of 
Education  in  prescribing  how  the  expenditure  of  warrants 
drawn  by  local  units  on  the  State  Treasurer  will  be  audited. 

Ch.  477  (S  366)  amended  G.S.  115C^39,  governing  the 
terms  of  loans  to  local  school  units  from  the  State  Literary 
Fund,  to  increase  the  interest  rate  on  loans  made  on  or 
after  July  1,  1983,  from  6  per  cent  to  8  per  cent. 

A  proposal  of  the  Select  Committee  to  Study  the  Depart- 
ment of  Public  Education  (S  396)  to  reshuffle  the  educa- 
tion finance  roles  of  the  state  and  local  school  systems, 
including  state  funding  of  most  capital  projects,  did  not 
pass. 

School  Property 

Ch.  731  (H  1003)  amends  G.S.  115C-518(a),  regarding 
the  sale  of  unnecessary  or  unsuitable  property  by  a  local 
school  board,  to  give  the  local  board  of  county  commis- 
sioners the  right  of  first  refusal  as  to  the  property  (as  long 
as  no  state  or  federal  regulation  prohibits  such  a  sale).  The 
school  board  must  offer  the  property  to  the  board  of  county 
commissioners  at  a  fair  market  price  or  at  a  price  negotiated 
by  the  two  boards.  Ch.  519  (S  418)  amends  G.S.  115C-527 
and  G.S.  163-99  to  require  school  boards  to  permit  political 
parties  to  use  school  buildings  for  annual  as  well  as  bien- 
nial precinct  meetings  and  county  and  district  conventions. 


Children  with  Special  Needs 

Ch.  247  (S  127)  makes  a  number  of  changes  in  G.S.  115C, 
Art.  9,  which  governs  the  education  of  children  with  special 
needs.  It  amends  G.S.  115C-109  and  -110(j)  to  change  three 
definitions:  (1)  It  deletes  the  term  "genetically  impaired" 
children  from  the  definition  of  children  with  special  needs 
in  G.S.  115C-109  and  substitutes  "other  health  impaired" 
children;  (2)  it  substitutes  "academically  gifted"  children 
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for  "gifted  and  talented  children";  and  (3)  it  defines 
"suspected"  children  in  G.S.  115C-110(j)  as  children  in  the 
formal  process  of  being  identified,  evaluated,  or  diagnosed 
as  children  with  special  needs. 

Amending  G.S.  115C-110(d)(2).  -113(c),  and  -113(f)  and 
adding  new  sections  -113(g)  and  -113(h),  Ch.  247  changes 
the  nature  of  programs  for  pregnant  students  and 
academically  gifted  students.  It  removes  these  children 
from  the  class  of  students  who  require  individualized 
education  programs  and  requires  that  group  programs  be 
provided  for  them.  The  State  Board  of  Education  is  to  set 
minimum  standards  for  those  programs  and  to  monitor  their 
effectiveness. 

The  new  law  rewrites  the  disciplinary  procedures  set 
forth  in  G.S.  115C-112.  It  provides  that  when  the  behavior 
of  a  child  with  special  needs  otherwise  warrants  long-term 
suspension  or  expulsion,  a  multidisciplinary  team  is  to 
review  the  case  to  decide  whether  the  special  needs  caused 
the  behavior.  If  the  team  concludes  that  the  child's  special 
needs  did  not  cause  the  behavior,  then  the  school  board 
may  follow  its  normal  disciplinary  procedure.  If  the  team 
finds  a  causal  link  between  the  special  needs  and  the  con- 
duct, the  board  must  revise  the  child's  education  program 
in  an  effort  to  remedy  the  problem.  In  an  emergency  (de- 
fined as  a  continuing  threat  to  the  child  or  others  as  a  result 
of  the  child's  behavior),  the  board  may  suspend  the  child 
immediately  for  up  to  ten  days.  A  multidisciplinary  team 
must  begin  to  evaluate  the  pupil  as  soon  as  possible  within 
that  period. 

If  a  team  concludes  that  a  child's  behavior  is  caused  by 
his  handicap  or  by  lack  of  proper  medication,  the  child 
and  his  parents  have  the  due  process  rights  available  under 
G.S.  115C-116  and  20  U.S.C.  §  1415. 

Last  but  hardly  least,  the  bill  overhauls  the  procedure 
under  G.S.  115C-116(b)  for  hearings  about  allegedly  im- 
proper placement  or  denial  of  placement  of  children  with 
special  needs.  It  provides  that  the  hearing  and  school  board 
review  are  to  be  conducted  under  Ch.  150A,  Art.  3,  the 
Administrative  Procedure  Act  (APA).  Thus  such  hearings 
will  be  full-blown,  formal  hearings,  governed  by  the  APA's 
rules  about  discovery,  evidence,  designation  and  powers 
of  the  hearing  officer,  preparation  of  an  official  record, 
and  a  final  written  school  board  decision  with  findings 
of  fact  and  conclusions  of  law  supported  by  substantial 
:vidence  in  the  record.  Ch.  247  also  requires  that  hearing 
officers  for  placement  disputes  are  to  be  certified  by  the 
State  Board  of  Education. 

In  connection  with  changes  in  the  funding  formula  for 
special  education,  Ch.  761  (S  23)  directs  the  State  Board 
of  Education  to  examine  procedures  for  identifying  excep- 
tional children,  to  monitor  local  compliance  with  Board 
identification  rules,  to  develop  an  accounting  system  to 
generate  financial  and  cost  data  about  special  education 
programs,  and  to  report  on  these  matters  at  least  thirty 


days  before  the  start  of  the  1984  legislative  session.  That 
act  also  authorizes  local  school  units  to  use  money  ap- 
propriated by  the  state  for  contract  transportation  of 
exceptional  children  to  buy  buses  and  minibuses  to  trans- 
port such  children. 


Vocational  Education 

The  General  Assembly  established  a  pilot  program  for 
remedial  instruction  in  basic  academic  skills  and  vocational 
education  for  underachieving  high-risk  students  in  grades 
7  and  8.  Under  Ch.  340  (S  374)  fifty  seventh  graders  from 
each  of  sixteen  approved  schools  will  participate  in  the 
program  in  1983-84;  the  same  students  plus  fifty  new 
seventh  graders  in  each  of  those  school  will  take  part  in 
1984-85.  A  nine-member  committee  (three  members  each 
appointed  by  the  Lieutenant  Governor,  the  Speaker  of  the 
House,  and  the  State  Board  of  Education)  will  recommend 
the  pilot  schools  to  the  State  Board  of  Education,  which 
will  then  select  the  schools  and  administer  the  program 
under  the  guidelines  it  adopted  in  April  1983.  Schools  that 
are  not  chosen  to  participate  in  the  project  still  may  con- 
duct their  own  programs;  they  must  report  their  findings 
to  the  State  Board  of  Education.  The  act  directs  the  State 
Board  of  Education  to  report  to  the  General  Assembly 
about  the  program  by  April  I,  1984,  and  again  by  April 
1.  1985. 

Ch.  750  (S  567)  deletes  from  G.S.  115C-154(10)  the  pro- 
vision that  the  State  Board  of  Education  must  require 
follow-ups  of  former  vocational  education  students  who 
have  been  out  of  school  for  three  years  (one-year  and  five- 
year  follow-ups  are  still  required).  It  also  clarifies  G.S. 
115C-159  to  provide  that  practical  work  by  students  inside 
or  outside  school  performed  as  part  of  a  vocational  educa- 
tion program  is  not  to  be  construed  as  engaging  in  business. 
The  bill  amends  G.S.  115C-165  to  revise  the  structure  and 
role  of  local  advisory  committees  on  production  work  ac- 
tivities. Each  committee  must  have  at  least  three  members 
who  reside  in  the  school  district  and  are  laypeople  active- 
ly involved  in  the  business  or  trade  being  taught.  No  pro- 
duction work  may  be  undertaken  without  the  participa- 
tion of  the  appropriate  advisory  committee  in  reviewing 
and  making  suggestions  about  the  work  being  done. 


Transportation 

Ch.  630  (S  547)  restructures  the  relationship  between 
the  State  Board  of  Education  and  local  school  boards 
regarding  the  school  transportation  system.  It  adds  a  new 
G.S.  115C-12(17),  rewrites  G.S.  115C-240(a),  and  amends 
G.S.  115C-239,  -240(f),  and  -242(5)  to  authorize  the  State 
Board  to  issue  policies,  rules,  and  regulations  for  the  opera- 
tion of  the  system,  including  fund  allocations  and  finan- 
cial support  to  ensure  the  optimum  use  of  state  money  ap- 
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propriated  for  the  system  (without  diminishing  the  authority 
of  local  boards  under  G.S.  H5C-366  to  make  school 
assignments).  The  act  deletes  from  G.S.  115C-240(e)  and 
(0  the  requirement  that  the  State  Board  pay  to  local  school 
boards  all  money  appropriated  by  the  General  Assembly 
for  student  transportation.  It  also  amends  G.S.  lI5C-240(e) 
to  empower  the  State  Board  to  review  school  bus  routes 
established  by  local  boards  if  unfair  or  inefficient  use  of 
transportation  funds  is  evident,  and  it  amends  G.S. 
115C-240(d)  to  authorize  the  State  Board  to  help  local 
boards  plan  bus  routes  and  acquire  and  maintain  school 
buses.  Ch.  761  (S  23),  the  general  appropriations  act,  ex- 
presses the  General  Assembly's  concern  that  the  State 
Board  and  the  local  units  strive  to  manage  the  pupil 
transportation  system  more  efficiently. 


Local  Experiments 

The  General  Assembly  authorized  two  significant  pilot 
projects  this  session  in  Ch.  761  (S  23),  the  general  ap- 
propriations act.  That  act  permits  the  State  Board  of  Educa- 
tion to  launch  a  pilot  experiment  with  longer  school  days 
and  school  years.  Under  this  program  the  Polk  County 
and  Halifax  County  school  systems  will  try  longer  school 
days  (seven  hours  rather  than  six)  and  a  longer  school  year 
(200  days  rather  than  180)  for  the  next  three  years.  Ch. 
271  also  gives  the  green  light  to  the  State  Board  of  Educa- 
tion to  select  eight  districts  for  a  pilot  project  to  test  the 
feasibility  of  allocating  state  current  expense  funds  to  local 
school  units  on  a  per-pupil  basis  rather  than  on  a  line-item 
basis. 

Ch.  394  authorizes  the  Charlotte-Mecklenburg  Board 
of  Education  to  try  a  program  that  will  involve  extended 
probationary  periods  for  teachers.  The  act  amends  G.S. 
115C-325(c)(l)  to  provide  that  a  Charlotte-Mecklenburg 
teacher  is  not  automatically  entitled  to  a  tenure  decision 
after  three  years  of  employment.  Rather,  the  board  may 
hire  him  or  her  on  a  year-to-year  basis  for  a  fourth,  fifth, 
or  sixth  year  as  a  probationary  techer  or  may  give  him 
tenure  at  the  end  of  any  of  those  years.  At  the  end  of  the 
sixth  year,  the  board  must  either  grant  the  teacher  career 
status  or  not  reappoint  him.  Ch.  394  does  not  incorporate 
the  provisions  of  Ch.  770  requiring  that  the  school  board 
notily  a  probationary  teacher  of  its  tenure  or  renewal  deci- 
sion by  June  1  and  that  tenure  take  effect  upon  notice.  In- 
stead, it  retains  the  old  system  that  requires  notice  at  least 
thirty  days  before  the  end  of  the  school  year  and  tenure 
to  take  effect  on  the  first  day  of  the  following  year.  It  does 
adopt  the  clarification  of  Ch.  770  that  "day"  means  a  calen- 
dar day. 

Two  financial  experiments  will  be  conducted  in  the  Bun- 
combe County  and  Asheville  City  schools.  First,  Ch.  134 
(H  507)  establishes  a  local  school  capital  fund  commis- 
sion to  create  and  maintain  a  capital  reserve  fund  to  finance 


capital  construction,  improvement,  and  renovation  projects 
in  the  county  and  city  schools.  The  money  in  the  fund  will  \ 
be  derived  as  follows:  half  of  local  sales  and  use  tax  revenue 
distributed  to  Buncombe  County  under  G.S.  105^72,  half 
of  the  state  sales  and  use  tax  revenue  distributed  to  Bun- 
combe County,  all  revenue  from  a  special  property  tax  ap- 
proved by  county  voters  in  1959,  any  other  money  ap- 
propriated by  Buncombe  County  or  any  other  government 
for  public  school  construction,  and  such  money  over 
$50,000  appropriated  for  public  school  improvement  and 
renovation  projects.  The  Buncombe  County  Board  of  Com- 
missioners will  control  the  appropriation  of  money  in  the 
capital  reserve  fund. 

Ch.  360  (H  804)  eases  the  prohibition  in  G.S. 
115C-521(c)  against  continuing  contracts  for  school  con- 
struction by  authorizing  the  Buncombe  County  and 
Asheville  City  schools  to  enter  into  continuing  contracts  I 
for  capital  outlay  for  terms  up  to  four  years,  if  the  Bun- 
combe County  Board  of  Commissioners  approves.  Ch.  209 
(H  627)  offers  a  limited  dose  of  the  same  relief  to  the  Clin- 
ton City  Schools,  permitting  that  school  system  to  enter 
into  a  continuing  contract  for  capital  outlay  to  finish  a  par- 
ticular school  building,  if  the  Sampson  County  Board  of 
Commissioners  approves. 

Miscellaneous 

The  General  Assembly  did  not  pass  the  three  bills  pro- 
posed by  the  Select  Committee  to  Study  the  Department 
of  Public  Education  (S  395,  S  396,  and  S  397).  But  in  Ch. 
860  (H  1307)  it  created  a  47-member  Public  Education 
Policy  Council  to  continue  the  Select  Committee's  review 
of  public  education.  The  Council  will  be  composed  of 
legislators,  designated  government  officials.  Governor's  ap)- 
pointees,  and  representatives  of  designated  education 
organizations.  It  will  submit  a  preliminary  report  to  the 
General  Assembly  in  1984  and  a  final  report  in  1985. 

Ch.  656  (S  603)  rewrites  the  age  requirements  of  G.S. 
115C-364  for  initial  admission  of  children  to  the  public 
school  system.  The  bill  provides  that  a  child  who  becomes 
five  years  old  on  or  before  October  16  of  the  year  he  or 
she  is  presented  for  enrollment  is  entitled  to  initial  entry 
into  kindergarten  (the  bill  makes  a  conforming  change  in 
G.S.  115C-81(f),  concerning  state  funding  of  kindergartens). 
A  principal  may  decide  under  G.S.  115C-288  to  place  a 
five-year-old  in  the  first  grade  if  the  child's  maturity  war- 
rants this  move.  Also,  a  child  who  attended  school  in 
another  state  before  moving  to  North  Carolina  is  eligible 
for  enrollment  even  if  he  or  she  is  not  five  years  old  by 
October  16. 

Ch.  627  (H  1114)  gives  the  State  Board  of  Education 
greater  leeway  in  selecting  the  types  of  tests  to  be  used 
in  the  statewide  testing  program  in  grades  1,  2,  3,  6,  and 
9.  It  permits  the  State  Board  of  Education  annually  to 


choose  the  types  of  tests  to  be  used,  requiring  only  that 
if  norm-referenced  tests  are  used  in  the  first  or  second 
grade,  they  may  not  be  used  as  primary,  definitive,  or  ex- 
clusive criteria  for  promotion  or  placement  in  special 
education  programs.  The  act  also  increases  the  size  of  the 
Testing  Commission  from  eleven  to  fifteen  members.  The 
additional  four  members  are  to  be  selected  by  the  Gover- 
nor as  follows:  one  elementary  special  education  teacher, 
one  representative  of  a  statewide  parent  group,  and  two 
state  citizens  interested  in  education  who  are  not  employees 
or  spouses  of  employees  of  the  state  or  of  a  local  school 
board. 

i  Ch.  549  (S  507)  amends  G.S.  115C-90  to  change  the  pro- 
I  cedure  for  opening  publishers'  sealed  textbook  bids.  It  re- 
quires that  bids  be  opened  in  the  presence  of  a  person 
I  chosen  by  the  Controller  of  the  State  Board  of  Education, 
a  person  chosen  by  the  State  Board,  and  the  Director  of 
the  Division  of  Textbooks  in  the  Support  Services  Area 
I  of  the  Controller's  Office.  The  act  also  amends  G.S. 
115C-100  to  provide  that  damage  fees  for  state-owned  books 
'  and  proceeds  of  sales  of  books  are  to  be  paid  annually 
I  (rather  than  quarterly)  to  the  State  Board. 
I  Ch.  917  (S  682)  adds  a  new  G.S.  18-301(f)(7)  [apparently 
'  it  intended  to  add  G.S.  188-301(0(7)]  to  prohibit  posses- 
i  sion  or  drinking  of  malt  beverages  or  unfortified  wine  on 
school  grounds,  except  as  authorized  by  the  local  school 
board.  Violation  of  the  section  is  a  general  misdemeanor, 
;  punishable  by  two  years'  imprisonment  and/or  a  fine. 


The  Community  College  System 

State  Board  of  Community  Colleges 

Ch.  761  (S  23),  the  general  appropriations  act,  ap- 
propriates to  community  colleges  a  total  of  $220,607,992 
for  fiscal  1983-84  and  $226,126,908  for  fiscal  1984-85.  The 
act  authorizes  the  State  Board  of  Community  Colleges, 
on  approval  by  the  Governor,  to  revise  formulas  for 
allocating  operating  funds  to  particular  institutions.  Includ- 
ed in  the  appropriations  are  funds  for  new  jobs,  new  skills, 
and  high-technology  training  programs  at  designated  in- 
stitutions. Also,  the  act  provides  that  state  aid  for  hospital 
programs  of  nursing  education  is  to  be  distributed  on  the 
basis  of  $850  for  each  full-time  student  enrolled  as  of 
December  1  of  the  preceding  year. 

The  General  Assembly  directed  the  State  Board  of  Com- 
munity Colleges  to  raise  by  an  average  of  25  per  cent  tui- 
tion for  both  resident  and  nonresident  students  in  a  full 
time  curriculum,  registration  fees  for  occupational  and 
academic  extension  courses,  and  registration  fees  for  ex- 
tension courses  in  avocational  and  practical  skills.  All 
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money  over  $4  million  generated  by  the  tuition  increase 
for  each  fiscal  year  in  the  fiscal  biennium  is  to  be  used 
to  fund  adult  basic  education  programs. 

Ch.  311  (H  468)  revises  the  procedure  in  G.S. 
115D-2.1(b)(4)f  for  nominating  candidates  for  the  seven 
members  of  the  State  Board  of  Community  Colleges  elected 
by  the  General  Assembly.  First,  it  provides  that  members 
of  each  house  may  submit  nominations  to  a  committee  in 
the  house.  In  the  Senate,  the  committee  selects  the  formal 
nominees  from  the  list  of  proposed  candidates.  But  in  the 
House  of  Representatives,  all  candidates,  including  those 
proposed  by  legislators  but  not  selected  by  the  nominating 
committee,  are  submitted  for  voting  by  the  full  House.  Se- 
cond, each  senator  and  representative  may  nominate  only 
one  person.  Third,  each  committee's  list  of  nominees  must 
include  the  term  of  office  of  each  nominee.  Fourth,  no 
floor  nominations  may  be  made. 

Ch.  479  (S  421)  makes  several  changes  in  procedures 
to  be  followed  by  the  State  Board  of  Community  Colleges. 
It  amends  G.S.  115C-2.1(g)  to  authorize  the  Board  to  decide 
how  frequently  it  will  meet,  as  long  as  it  meets  at  least 
ten  times  a  year  (previously,  monthly  meetings  were  re- 
quired). It  also  amends  that  section  to  provide  that  a  ma- 
jority of  qualified  members  of  the  Board  constitute  a 
quorum  (previously,  ten  members  formed  a  quorum).  The 
act  adds  a  new  G.S.  115C-2.1(h)  to  require  the  Chairman 
of  the  Board  to  notify  the  appropriate  appointing  authori- 
ty if  a  vacancy  occurs  in  the  appointed  membership,  and 
it  deletes  from  G.S.  115D-3  the  requirement  that  the  Board 
appoint  an  advisory  council. 

Ch.  717  (H  53)  amends  G.S.  115D-3  to  provide  that  the 
General  Assembly  will  set  the  salary  of  the  President  of 
the  Department  of  Community  Colleges  and  that  the 
Governor  and  the  State  Board  of  Community  Colleges  will 
set  the  salaries  of  professional  staff  members  of  that  Board, 
after  consulting  with  the  ABC. 

Ch.  913  (H  517)  repeals  G.S.  115D-58.5(d)  (concerning 
the  schedule  for  the  annual  audit  of  each  community  col- 
lege and  technical  college)  and  rewrites  G.S.  115D-58.5(c) 
to  authorize  the  State  Auditor  to  oversee  the  operations 
of  each  institution  under  G.S.  Ch.  147,  Art.  5A. 


Miscellaneous 

Ch.  596  (H  1044)  amends  G.S.  115D-20(4)  to  authorize 
local  administrative  boards  of  community  colleges, 
technical  institutes,  or  technical  colleges  and  local  school 
boards  to  establish  cooperative  programs  for  high  school 
students  to  take  college  courses  for  college  credit,  subject 
to  approval  by  the  State  Board  of  Community  Colleges. 
Ch.  73  (H  31)  repeals  Sec.  2  of  Ch.  1399,  1981  S.L.,  con- 
cerning nursing  education  standards  (that  section  provid- 
ed that  educational  standards  for  nursing  programs  were 
to  continue  at  existing  levels  until  new  standards  were 
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adopted  pursuant  to  a  Legislative  Research  Commission 
(LRC)  study). 

Ch.  378  (H  956)  amends  G.S.  115D-20(3)  and  adds  a 
new  G.S.  40A-3(c)  to  empower  community  college, 
technical  institute,  and  technical  college  trustees  to  acquire 
land  by  condemnation  in  the  manner  and  under  the  pro- 
cedures of  G.S.  Ch.  40A  as  it  applies  to  public  condem- 
nors (formerly,  the  section  referred  to  G.S.  Ch.  40,  Art. 
2,  which  was  repealed  effective  January  1,  1982).  Ch.  761 
(S  23)  adds  a  new  G.S.  115D-31.1  to  authorize  boards  of 
trustees  to  use  state  funds  to  pay  liability  insurance 
premiums. 

Ch.  717  (H  53)  amends  G.S.  115D-4  to  provide  that  the 
use  of  state  money  for  capital  improvements  in  existing 


institutions  is  subject  to  prior  approval  by  the  State  Board 
of  Community  Colleges  and  the  Governor  (the  Governor 
must  consult  with  the  ABC  before  giving  approval).  The 
act  also  amends  G.S.  115D-4  to  provide  that  the  creation 
of  community  colleges  and  technical  institutes  or  the  con- 
version of  existing  ones  into  a  new  type  of  institution  is 
subject  to  approval  by  the  General  Assembly,  on  recom- 
mendation of  the  State  Board  of  Community  Colleges. 
Finally,  it  amends  G.S.  115D-5(e)  to  provide  that 
agreements  between  the  State  Board  of  Community  Col- 
leges and  local  school  boards  to  create  and  operate  exten- 
sion units  of  the  community  college  system  must  be  ap- 
proved by  the  Governor  after  consulting  with  the  ABC. 


Recent  CkxMDecisions 


RESIDENCE  REQUIREMENT  FOR  TUITION- 
FREE  ATTENDANCE  IS  CONSTITUTIONAL. 

Martinez  v.  Bvnunu  51  U.S.L.W.  4524  (Sup.  Ct.  May 
2,  1983). 

Facts:  Roberto  Morales  was  born  in  1969  in  Mc- 
Allen,  Texas,  and  thus  is  a  United  States  citizen  by  birth. 
His  parents  are  Mexican  citizens  who  live  in  Mexico. 
Roberto  left  his  parents'  home  in  1977  and  returned  to 
McAUen  to  live  with  his  sister,  Oralia  Martinez,  for  the 
primary  purpose  of  attending  public  school. 

The  Texas  Education  Code  permits  a  school  district 
to  deny  tuition-free  admission  to  its  public  schools  for 
a  minor  who  lives  apart  from  a  parent  or  guardian 
(Martinez  was  only  a  custodian)  if  his  presence  in  the 
district  is  "for  the  primary  purpose  of  attending  the 
public  free  schools."  When  the  school  district  denied 
Roberto's  application  for  tuition-free  admission,  his  sis- 
ter and  other  custodians  of  school-age  children  brought 
an  action  in  federal  district  court  alleging  that  the  statute 
was  unconstitutional.  The  district  court  granted  judg- 
ment for  the  school  board,  holding  that  the  statute  was 
justified  by  the  state's  legitimate  interests  in  protecting 
and  preserving  the  quality  of  its  educational  system 
and  the  right  of  its  bona  fide  residents  to  attend  state 


schools  on  a  preferred  tuition  basis.  The  Court  of 
Appeals  affirmed,  and  the  sister  appealed. 

Holding:  In  an  8-1  decision  written  by  Justice  Powell 
(Marshall  dissenting),  the  Supreme  Court  upheld  the 
statute  as  a  bona  fide  residence  requirement  that  satis- 
fies constitutional  standards.  It  said  that  a  bona  fide 
residence  requirement  furthers  the  substantial  state  in- 
terest in  assuring  that  services  provided  for  the  state's 
residents  are  enjoyed  only  by  residents.  Such  a  require- 
ment with  respect  to  attendance  in  free  public  schools 
does  not  violate  the  equal  protection  clause  or  burden 
the  constitutional  right  of  interstate  travel. 

The  Court  noted  that  last  year,  in  Plyer  v.  Doe,  457 
U.S.  202  (1982),  it  had  invalidated  another  part  of  this 
same  statute,  a  portion  that  excluded  undocumented 
alien  children  from  the  public  schools.  In  that  decision, 
however,  it  had  recognized  the  school's  right  to  require 
that  illegal  alien  children  reside  in  the  school  district 
before  admitting  them.  In  the  Martinez  case  the  plain- 
tiff's brother  did  not  satisfy  the  reasonable  Texas  re- 
quirement for  residency.  The  state  has  a  substantial 
interest  in  imposing  residence  requirements  to  maintain 
the  quality  of  local  public  schools,  the  Court  said,  and  it 
was  justified  in  denying  admission  in  this  case. 
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TAX-EXEMPT  STATUS  DENIED  PRIVATE 
SCHOOLS  THAT  PRACTICE  RACIAL  DIS- 
CRIMINATION. Bob  Jones  University  v.  United 
Stares,  51  U.S.L.W.  4593  (Sup.  Ct.  May  24.  1983). 

Facts:  Section  50 1(c)(3)  of  the  Internal  Revenue  Code 
of  1954  ( 1 RC)  provides  that  "[c]orporations . . .  organized 
and  operated  exclusively  for  religious,  charitable  ...  or 
educational  purposes"  are  entitled  to  tax  exemption. 
Until  1970  the  Internal  Revenue  Service  (IRS)  granted 
tax-exempt  status  under  this  section  to  private  schools, 
regardless  of  racial  admissions  policies,  and  granted 
charitable  deductions  for  contributions  to  such  schools 
under  Section  170  of  the  IRC.  But  in  that  year  the  IRS 
concluded  that  it  could  no  longer  justify  allowing  tax- 
exempt  status  under  Section  50 1(c)(3)  to  private  schools 
that  practiced  racial  discrimination,  and  in  1971  it  issued 
Revenue  Ruling  71-447,  which  provides  that  a  private 
school  that  does  not  have  a  racially  nondiscrimina- 
tory policy  as  to  students  is  not  "charitable"  within  the 
common  law  concepts  reflected  in  Sections  170  and 
50i(c)(3). 

Bob  Jones  University,  while  it  permits  unmarried 
blacks  to  enroll  as  students,  denies  admission  to  appli- 
cants engaged  in  an  interracial  marriage  or  known  to 
advocate  interracial  marriage  or  dating.  Because  of  this 
admissions  policy,  the  IRS  revoked  the  university's  tax- 
exempt  status.  After  paying  a  portion  of  the  federal 
unemployment  taxes,  the  university  filed  a  refund  action 
in  federal  district  court,  and  the  government  counter- 
claimed  for  unpaid  taxes.  Holding  that  the  IRS  both 
exceeded  its  powers  in  revoking  the  university's  tax- 
exempt  status  and  violated  the  university's  rights  under 
the  religion  clauses  of  the  First  Amendment,  the  district 
court  ordered  the  IRS  to  refund  the  taxes  paid  and 
rejected  the  counterclaim.  The  Court  of  Appeals  for  the 
Fourth  Circuit  reversed. 

A  second  suit  that  was  joined  to  the  Bob  Jones  case  in 
the  appeal  to  the  Supreme  Court  involved  the  Golds- 
boro  Christian  Schools.  This  North  Carolina  private 
school  maintains  a  racially  discriminatory  admissions 
polic\  based  on  its  interpretation  of  the  Bible.  The  IRS 
determined  that  the  Goldsboro  institution  was  not  an 
org.ini/ation  described  in  Section  501(c)(3)  and  hence 
had  to  pay  federal  Social  Security  and  unemployment 
taxes.  After  paying  a  portion  of  these  taxes  that  were 
due.  the  Goldsboro  school  filed  a  refund  claim  in  federal 
distiict  court,  and  the  IRS  counterclaimed  for  unpaid 
tuxes.  The  trial  court  entered  summary  judgment  for  the 
g()\crnment.  rejecting  the  school's  claim  to  tax-exempt 
Stat  us  under  Section  501(c)(3)  and  also  its  claim  that  the 
denial  of  such  status  violated  the  religion  clauses  of 
the  First  Amendment.  The  Fourth  Circuit  Court  of 


Appeals  affirmed,  and  both  schools  appealed  to  the 
Supreme  Court. 

Holding:  In  an  8-1  decision  written  by  Chief  Justice 
Burger  (Rehnquist  dissenting),  the  Court  held  that  nei- 
ther school  qualified  as  a  tax-exempt  organization 
under  Section  501(c)(3).  It  said  that  the  background 
of  congressional  purposes  in  the  revenue  code  shows 
unmistakably  the  intent  that  tax  exemption  depends 
on  meeting  certain  common  law  standards  of  charity. 
Thus  to  warrant  exemption  under  Section  501(c)(3).  an 
institution  must  fall  within  one  of  the  categories  speci- 
fied in  the  section.  It  also  must  clearly  serve  the  public 
interest  by  not  being  at  odds  with  the  common  commu- 
nity conscience,  thereby  undermining  any  public  benefit 
that  it  might  confer.  In  this  case  the  IRS  interpretation 
of  Section  501(c)(3)  was  correct,  the  Court  said.  Racial 
discrimination  in  education  is  contrary  to  public  policy, 
and  schools  that  practice  it  do  not  confer  a  public  bene- 
fit within  the  charitable  concept  or  within  the  congres- 
sional intent  that  underlies  Section  501(c)(3).  Thus  it 
would  be  wholly  incompatible  with  the  underlying  con- 
cept of  tax  exemption  to  grant  tax-exempt  status  to  a 
private  school  that  practices  racial  discrimination. 

The  Court  also  rejected  the  schools'  contention  that 
their  practice  of  racial  discrimination  was  based  on 
sincerely  held  religious  beliefs  and  thus  the  denial  of  tax 
exemption  violated  their  free  exercise  of  religion  rights 
under  the  First  Amendment.  It  said  that  not  all  burdens 
on  religion  are  unconstitutional.  When  the  state  has  an 
overriding  governmental  interest,  it  may  limit  religious 
liberty.  In  this  case  the  Court  found  the  governmental 
interest  at  stake — eradicating  racial  discrimination  in 
education — to  be  compelling. 


LEAVE  DAYS  AND  HOLIDAYS  IN  THE  NOTICE 
OF  NONREAPPOINTMENT.  Fleming  v.  Vance  County 
Board  of  Education.  Civ.  No.  829SC96  (N.C.  Ct.  of 
Appeals,  Jan.  4,  1983). 

Facts:  The  teacher  tenure  act  requires  a  school  board  to 
give  a  probationary  teacher  whose  contract  will  not  be 
renewed  at  least  30  days'  notice  before  the  end  of  his 
employment  contract  [G.S.  1 15C-325(o)].  "Day"  is  defined 
in  the  statute  to  mean  work  day— Saturday,  Sunday,  and 
legal  holidays  are  excluded.  The  plaintiff  received  notice  of 
nonreappointment  on  May  7 — 46  days  before  the  end  of 
his  employment  contract.  He  contended  in  the  superior 
court  that  the  board  had  not  given  him  the  required  notice 
of  30  work  days,  arguing  that  his  "leave  days"  and  the 
state's  public  holidays  as  established  by  the  General  Stat- 
utes should  be  excluded  in  counting  the  30  work  days.  The 
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trial  court  rejected  both  arguments,  holding  that  the  board 
had  complied  with  the  tenure  act's  notice  requirement.  The 
teacher  appealed. 

Holding:  The  court  of  appeals  affirmed.  It  said  that 
"leave  days"  should  be  included  within  the  period  of  em- 
ployment, noting  that  the  school  board  is  required  by  G.S. 
115C-316  to  include  annual  vacation  days  within  the 
employment  period  for  which  teachers  are  paid.  The  court 
said  that  the  employment  period  for  salary  purposes  is  the 
appropriate  period  to  use  in  compiling  the  requisite  30-day 
period  of  notice. 

The  court  also  rejected  the  teacher's  argument  that  the 
"legal  holidays"  referred  to  in  the  tenure  act's  definition  of 
day  should  include  the  "legal  public  holidays"  established 
by  G.S.  103^,  the  statute  that  sets  out  16  days  as  public 
holidays.  The  court  said  that  G.S.  1 15C-316  requires  the 
local  school  board  to  designate  for  teachers  the  same 
number  of  legal  holidays  as  those  designated  by  the  State 
Personnel  Council  for  State  Employees.  Pursuant  to  that 
requirement,  the  school  board  had  designated  eleven  legal 
holidays,  none  of  which  fell  between  May  8  (the  day  of 
notice)  and  June  18  (the  last  day  of  employment).  The 
court  said  that  the  specific  authorization  in  the  tenure  act 
for  school  boards  to  designate  the  required  number  of  legal 
holidays  controls  the  general  language  of  G.S.  103-4.  Thus 
the  trial  court  was  sustained  in  its  rejection  of  the  plaintiffs 
arguments  that  leave  days  and  public  holidays  that  were 
not  school  holidays  should  be  excluded  when  the  number 
of  days  of  notice  that  were  required  in  a  teacher  non- 
reappointment  were  calculated. 


PRIVATE    SCHOOL    TUITION    DEDUCTIONS. 

Mueller  v.  Allen,  51  U.S.L.W.  5050  (Sup.  Ct.  June  29, 
1983). 

Facts:  A  Minnesota  statute  allows  taxpayers,  in  com- 
puting their  state  income  tax,  to  deduct  expenses  incurred 
in  providing  "tuition,  textbooks  and  transportation"  for 
their  children  who  attended  public  or  private  elementary 
or  secondary  school.  A  suit  brought  in  federal  district  court 
challenged  the  statute  on  the  basis  that  it  violated  the 
establishment  clause  of  the  First  Amendment  by  providing 
financial  assistance  to  sectarian  schools.  The  court  granted 
summary  judgment  for  the  state,  holding  that  the  statute 
is  neutral  on  its  face  and  in  its  application  and  does  not 


have  a  primary  effect  of  either  advancing  or  inhibifing 
religion.  The  Eighth  Circuit  Court  of  Appeals  affirmed, 
and  the  plaintiffs  appealed. 

Holding:  The  Supreme  Court  affirmed  in  a  5-4  opinion 
written  by  Justice  Rehnquist  for  a  majority  that  also  in- 
cluded Burger,  O'Conner.  Powell,  and  White.  The  opin- 
ion held  that  the  statute  satisfies  the  following  three  tests 
laid  down  in  Lemon  v.  Kurtzman  [403  U.S.  602  (1971)]  for 
determining  whether  a  state  law  violates  the  establishment 
clause. 

1.  Secular  Purpose.  The  tax-deduction  statute  has  the 
secular  purpose  of  both  ensuring  that  the  state's  citizenry 
is  well  educated  and  assuring  the  continued  financial  health 
of  all  types  of  private  schools,  both  sectarian  and 
nonsectarian. 

2.  Primary  Effect.  The  deduction  does  not  have  the 
primary  effect  of  advancing  the  sectarian  aims  of  private 
schools.  It  is  only  one  of  many  authorized  tax  deductions 
and  is  available  for  educational  expenses  incurred  by  all 
parents,  whether  their  children  attend  public  schools  or 
private  sectarian  or  nonsectarian  schools.  The  Court 
distinguished  its  1973  decision  that  struck  down  a  New  York 
law  that  allowed  tax  deductions  for  private  school  tuition 
payments  based  on  the  taxpayer's  tax  bracket  [Committee 
for  Public  Education  v.  Nyquist,  413  U.S.  756  (1973)].  The 
majority  said  that  the  Minnesota  statute  provides  aid  to 
parochial  schools  only  as  a  result  of  decisions  of  individual 
parents  rather  than  directly  from  the  state  to  the  schools 
themselves.  Rehnquist  said  the  historic  purposes  of  the 
establishment  clause  do  not  encompass  the  sort  of  "at- 
tenuated" financial  benefit  that  eventually  flows  to  parochial 
schools  from  the  neutrally  available  tax  benefit  at  issue, 
notwithstanding  a  statistical  analysis  showing  that  the 
statute's  application  primarily  benefits  religious  schools. 
Moreover,  private  schools  make  important  contributions 
to  the  communities  they  serve  and  provide  a  "wholesome 
competition  with  our  public  schools." 

3.  Ejccessive  entanglement.  The  Minnesota  statute  does 
not,  the  Court  said,  "excessively  entangle"  the  state  in 
religion.  The  fact  that  state  officials  must  determine 
whether  particular  textbooks  qualify  for  the  tax  deduction 
and  must  disallow  deductions  for  textbooks  used  in  teaching 
religious  doctrine  is  an  insufficient  basis  for  finding  such 
an  entanglement. 

Justice  Marshall  dissented  in  a  sharply  worded  opinion 
in  which  Brennan,  Blackmun,  and  Stevens  joined.  He  ap- 
plied the  same  Lemon  tests  and  found  that  the  Minnesota 
statute  directly  advances  religion  in  violation  of  the 
establishment  clause. 


